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ABSTRACT

This paper will review substantive NEPA cases issued by federal courts in 2009. The implications of the
decisions and relevance to NEPA practitioners will be explained.

INTRODUCTION

In 2009, federal courts issued 48 substantive decisions involving implementation of the National
Environmental Policy Act (NEPA) by federal agencies. These cases involved 13 different departments
and agencies. The government prevailed in 33 of the 48 cases (69 percent).

Table 1 contains a synopsis of all of the 2009 NEPA cases, and cases of particular interest are noted
below.

STATISTICS

The U.S. Forest Service (USFS) again won first place as the agency involved in the largest number of
NEPA cases, with 12 cases (one of which also involved the U.S. Bureau of Land Management [BLM]).
The agency prevailed in 8 of the 12. BLM came in a close second with 10 cases (one of which also
involved USFS), of which they prevailed in 6.

In addition to the 10 BLM cases, other U.S. Department of the Interior agencies had another 11 cases:

National Park Service (NPS) — 2 cases, winning one and losing one
Fish and Wildlife Service (FWS) — 7 cases, winning 5 and losing 2
Bureau of Reclamation (BurRec) — 1 case, which the agency won
Minerals Management Service (MMS) — 1 case, which the agency won

The Army Corps of Engineers (ACOE), the only U.S. Department of Defense agency involved in court
decisions this year, had 4 cases. Of those 4, ACOE won 3 and lost 1.

The U.S. Department of Energy (DOE) was involved in 2 cases, winning one and losing one.
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U.S. Department of Transportation agencies had 2 cases, both involving the Federal Aviation
Administration (FAA). The agency won both.

The Federal Energy Regulatory Commission (FERC) and the U.S. Nuclear Regulatory Commission
(NRC) each were involved in 3 cases. FERC won 2 and lost 1; NRC won all 3 of their cases.

The Animal and Plant Health Inspection Service (APHIS) and the Tennessee Valley Authority (TVA)
were each involved in 1 case. APHIS lost and TVA won.

THEMES

As always, courts upheld decisions where the agency could demonstrate it had given potential
environmental impacts a “hard look”:

Theodore Roosevelt Conservation Partnership v. Salazar, 605 F. Supp. 2d 263 (D.D.C. 2009)
Gardner v. U.S. Bureau of Land Management, 633 F. Supp. 2d 1212 (D. Or 2009)

Grand Canyon Trust v. U.S. Bureau of Reclamation, 623 F. Supp. 2d 1015 (D. Ariz. 2009)
Natural Resources Defense Council v. Federal Aviation Administration, 564 F.3d 549 (2d Cir.
2009)

Heartwood, Inc. v. Agpaoa, 611 F. Supp. 2d 675 (E.D. Ky 2009)

Habitat Education Center, Inc. v. U.S. Forest Service, 593 F. Supp. 2d 1019 (E.D. Wisc. 2009)
Sierra Club v. Wagner, 555 F.3d 21 (1st Cir. 2009)

New York v. U.S. Nuclear Regulatory Commission, 589 F.3d 551 (2d Cir. 2009)

Sierra Club v. Kimbell, 595 F. Supp. 2d 1021 (D. Minn. 2009)

And invalidated those where the agency failed to do so:

e Brady Campaign to Prevent Gun Violence v. Salazar, 612 F. Supp. 2d 1 (D.D.C. 2009)

o Center for Biological Diversity v. U.S. Department of the Interior, Civil Action No. 07-16423,
September 14, 2009 (9th Cir.) (for publication)

e New Mexico v. U.S. Bureau of Land Management, 565 F.3d 683 (10th Cir. 2009)

e South Fork Band Council of Western Shoshone of Nevada v. U.S. Department of the Interior, 588
F.3d 718 (9th Cir. 2009)

The following issues were also addressed.
Does NEPA Apply? Federal Control and Responsibility

In two cases involving ACOE, courts came to different conclusions regarding the scope of analysis
required. The court in Ohio Valley Environmental Coalition v. Aracoma Coal Co, 556 F.3d 177 (4th Cir.
2009), found that “the fact that the Corps’ § 404 permit is central to the success of the valley-filling
process does not itself give the Corps ‘control and responsibility' over the entire fill" and declined to
require an analysis of the entire project. This finding was based in part on the fact that the West Virginia
Department of Environmental Protection, not ACOE, had "control and responsibility” over all aspects of
the projects.

But in White Tanks Concerned Citizens v. Strock, 563 F.3d 1033 (9th Cir. 2009), the court noted that,

under ACOE regulations, the ACOE scope of analysis must "address the impacts of the specific activity
requiring a permit and those portions of the entire project over which the district engineer has sufficient
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control and responsibility to warrant federal review. . . . Federal control and responsibility will include the
portions of the project beyond the limits of Corps jurisdiction where the cumulative Federal involvement
of the Corps and other Federal agencies is sufficient to grant legal control over such additional portions of
the project.” The court then stated that where a development could not go forward without a permit, then
the federal involvement was sufficient to grant “Federal control and responsibility” over the project
within the meaning of the regulation.

In a case involving DOE, the court noted that “courts look to the degree of federal funding and to indicia
of federal involvement and control" in determining whether NEPA applied in a particular situation. Here,
DOE was to occupy the computer sciences building to be built and the court found that sufficient to make
the project a federal action. Save Strawberry Canyon v. U.S. Department of Energy, 613 F. Supp. 2d 1177
(N.D. Cal. 2009).

In San Luis Valley Ecosystem Council v. U.S. Fish and Wildlife Service, 657 F. Supp. 2d 1233 (D. Colo.
2009), the court rejected the agency’s argument that the activities to be undertaken by the mineral rights
owner did not amount to a federal action and therefore did not trigger NEPA requirements. The court
found that NEPA was triggered because sufficient federal control existed where the U.S. had surface
rights and granted access to the surface estate to the mineral rights owner.

But in Greater Yellowstone Coalition v. Tidwell, 572 F.3d 1115 (10th Cir. 2009), the court concluded that
there was no federal action in the establishment of winter feeding of 13.000 Wyoming elk. USFS had
issued a permit, but remained “largely uninvolved” in the operations of the feedground. That the Forest
Service retains discretion to amend the permit does not alone lead to the conclusion there is ongoing
major federal action or major federal action to occur.

“Controversial” and “Uncertainty”

Courts continued to find that in determining whether impacts were “controversial” (40 CFR §
1508.28(b)(4) — definition of “significantly”), agencies should consider whether there is a substantial
dispute as to the size, nature or effect of the federal action rather than to the existence of opposition.
Northwest Environmental Defense Center v. National Marine Fisheries Service, 647 F. Supp. 2d 1221 (D.
Or. 2009); Grand Canyon Trust v. U.S. Bureau of Reclamation, 623 F. Supp. 2d 1015 (D. Ariz. 2009);
Sierra Club v. Wagner, 555 F.3d 21 (1st Cir. 2009).

A court also noted that the Council on Environmental Quality (CEQ) regulations do not require an
environmental impact statement (EIS) anytime there is uncertainty (40 CFR § 1508.28(b)(5)), but only if
the effects of the project are "highly uncertain.” Here, the agency made reasonable predictions on the
basis of prior data. Although the spector of climate change made the agency's prediction less certain, such
uncertainty was not "high™ but rather was "that quotient of uncertainty which is always present when
making predictions about the natural world." Center for Biological Diversity v. Kempthorne, 588 F.3d
701 (9th Cir. 2009).

Alternatives

The 9" Circuit Court of Appeals invalidated a BLM EIS that considered a developer's request to exchange
private lands for several parcels surrounding BLM-owned land to develop a former iron ore mine into a
landfill. Among the reasons was that BLM unreasonably narrowed the purpose and need for the project to
only those that would meet the private needs of the applicant. Although BLM had proposed several
alternatives that would have been responsive to the need to meet long-term landfill demand, BLM did not
consider these options in any detail because each of these alternatives failed to meet the narrowly drawn
project objectives, which required that the applicant's private needs be met. “BLM cannot define its
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objectives in unreasonably narrow terms and may not circumvent this proscription by adopting private
interests to draft a narrow purpose and need statement that excludes alternatives that fail to meet specific
private objectives.” National Parks & Conservation Association v. U.S. Bureau of Land Management,
586 F.3d 735 (9th Cir. 2009).

In Grand Canyon Trust v. U.S. Bureau of Reclamation, 623 F. Supp. 2d 1015 (D. Ariz. 2009), the court
reiterated that there is no minimum number of alternatives that must be addressed in an EIS.

In Natural Resources Defense Council v. Federal Aviation Administration, 564 F.3d 549 (2d Cir. 2009),
the court held that NEPA does not require discussion of alternatives that could only be implemented after
significant changes in government policy or legislation.

One court recognized that, for an environmental assessment (EA), a sliding scale approach to alternatives
analysis is appropriate. "An EA must discuss alternatives to the planned action, but need not discuss all
proposed alternatives. The range of alternatives that the [agency] must consider decreases as the
environmental impact of the proposed action becomes less and less substantial.” Dallas v. Hall, 562 F.3d
712 (5th Cir. 2009).

Supplementation

In New Mexico v. U.S. Bureau of Land Management, 565 F.3d 683 (10th Cir. 2009), the court ruled that
BLM should have issued a Supplemental EIS because the location and extent of impacts had changed,
even though the type of impacts did not. "If a change to an agency’s planned action affects environmental
concerns in a different manner than previous analyses, the change is surely 'relevant’ to those same
concerns...."

Although "[t]he agency has an obligation to re-circulate if a proposed action ultimately differs so
dramatically from the alternatives canvassed in the draft EIS as to preclude meaningful consideration by
the public," in Western Organization of Resource Councils v. U.S. Bureau of Land Management, 591 F.
Supp. 2d 1206 (D. Wyo. 2009), the court ruled that the additional information plaintiffs relied on to
bolster their position was made available to the public, was commented upon, and was the subject of
public hearings. For this reason, a supplemental draft EIS was not required.

The court in City of Las Vegas v. Federal Aviation Administration, 570 F.3d 1109 (9th Cir. 2009), also
found that supplementation was not required because subsequent modifications to the proposed action
were not significant. “An SEA is only required, however, when the environmental impact is significant or
uncertain and the EA/[Finding of No Significant Impact (FONSI)] is no longer valid.”

Cumulative Impacts

In Northwest Environmental Defense Center v. National Marine Fisheries Service, 647 F. Supp. 2d 1221
(D. Or. 2009), the court indicated that agencies had flexibility in the analysis of cumulative impacts:

"While the agency is required to determine the cumulative effect of the proposed project
combined with other actions, it is neither [plaintiff's] nor this court's role to dictate the best
procedure for determining those effects. Categorically requiring the agency to discuss in detail
every aspect of all previous actions, regardless of their current impact on the area, would impose
a requirement not mandated by statute.”

The 9™ Circuit Court of Appeals reiterated “that an aggregated cumulative effects analysis that includes
relevant past projects is sufficient.” Ecology Center v. Castaneda, 562 F.3d 986 (9th Cir. 2009). A district
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court agreed, stating that agencies are not required to list or analyze the effects of past actions unless such
information is necessary to describe the cumulative effect of all past actions combined. Habitat Education
Center, Inc. v. U.S. Forest Service, 593 F. Supp. 2d 1019 (E.D. Wisc. 2009); see also, Habitat Education

Center, Inc. v. U.S. Forest Service, 603 F. Supp. 2d 1176 (E.D. Wisc. 2009).

In Natural Resources Defense Council v. Federal Aviation Administration, 564 F.3d 549 (2d Cir. 2009),
the court rejected the argument that the FAA had failed to address the cumulative impacts of state
highway projects. The court found that the FAA had no actual knowledge of the planned projects and the
plaintiffs did not bring it to their attention. The court also found that the FAA's cumulative impact study
areas were based on a consideration of drainage basins, Sector Plan boundaries, census boundaries, noise
contours, drive time contours, and consultation with other agencies. "This is sufficient for us to conclude
that [FAA's] delineation of the cumulative impact study areas was not arbitrary and capricious."

In Ohio Valley Environmental Coalition v. Aracoma Coal Co, 556 F.3d 177 (4th Cir. 2009), the court also
concluded that the agency’s cumulative impact analysis was sufficient: “the Corps has analyzed
cumulative impacts in each of the challenged permits and has articulated a satisfactory explanation for its
conclusion that cumulative impacts would not be significantly adverse...."

Categorical Exclusions

Several categorical exclusions were the subject of litigation in 2009. In Brady Campaign to Prevent Gun
Violence v. Salazar, 612 F. Supp. 2d 1 (D.D.C. 2009), the court issued a preliminary injunction for the
application of a categorical exclusion to a final NPS rule allowing persons to possess concealed weapons
in national parks. The court agreed with plaintiffs that NPS’s Decision Memorandum reflected

"a significant misunderstanding of the obligations imposed by NEPA. Under that statute, the DOI
was required to take a ‘hard look’ at the environmental consequences of the Final Rule before its
implementation. ...This burden is greater than simply examining whether environmental impacts
are authorized by the Final Rule — the DOI was required to consider all direct, indirect, and
cumulative impacts that were foreseeable as a result of the Final Rule....Rather than performing
an evaluation to ascertain the extent of any foreseeable environmental impacts, the DOI simply
assumed there were none because the Final Rule did not authorize any impacts."

The court did reject plaintiffs' argument that the agency was required to solicit public comment on its
application of a categorical exclusion.

Similarly, in a case involving FWS (Delaware Audubon Society v. Secretary of the Department of the
Interior, 612 F. Supp. 2d 442 (D. Del. 2009)), a court found that the agency violated NEPA by approving
an action without preparation of an EA or EIS:

"The defendants do not contest that, starting in 2003, they allowed genetically modified crops to
be planted on Prime Hook [National Wildlife Refuge]. They also do not contest that their own
biologists determined that these activities posed significant environmental risks to Prime Hook,
including biological contamination, increased weed resistance, and damage to soils. Nonetheless,
the record reflects that the defendants did not conduct any NEPA environmental assessments,
make any compatibility determinations, or prepare any environmental impact statements to assess
the impact of these activities on Prime Hook.”

The court in People of California v. U.S. Department of Agriculture, 575 F.3d 999 (9th Cir. 2009),
invalidated USFS’ application of a categorical exclusion for its 2005 State Petitions Rule for roadless



areas, disagreeing that the rule fell within the categorical exclusion and finding the explanation regarding
the absence of extraordinary circumstances to be insufficient.

But In Wild Fish Conservancy v. Kempthorne, 613 F. Supp. 2d 1209 (E.D. Wash. 2009), the court found
that a categorical exclusion was appropriately applied for the operation of a fish hatchery. "Courts do not
apply NEPA to federal actions that merely maintain the status quo...In addition, the routine maintenance
of an ongoing, pre-NEPA project does not trigger NEPA's requirements."

Similarly, the court in Alliance of the Wild Rockies v. Tidwell, 623 F. Supp. 2d 1198 (D. Mont. 2009),
found that USFS had properly applied a categorical exclusion for a sanitation harvest of primarily
diseased, dead, or dying fir trees for the purpose of trying to save the rest of the forest from a beetle
infestation.

Public Involvement for EAs

The court in Theodore Roosevelt Conservation Partnership v. Salazar, 605 F. Supp. 2d 263 (D.D.C.
2009), held that public participation requirements for the EAs were met even though the agency did not
circulate the EAs for notice and comment. “[T]he agency has significant discretion in determining when
public comment is required with respect to EAs."

Similarly, the court in California Trout v. Federal Energy Regulatory Commission, 572 F.3d 1003 (9th
Cir. 2009), ruled that while NEPA does not require federal agencies to assess, consider, and respond to
public comments on an EA to the same degree as it does for an EIS, "an agency must permit some public
participation when it issues an EA." Courts have not stated what kind of public participation is required to
meet NEPA standards, but they have held that a complete failure to involve or even inform the public
about an agency's preparation of an EA would violate NEPA regulations.

In rejecting plaintiff’s argument that FONSIs should have been circulated for 30 days, a court held that
"[a]n agency that adopts a FONSI without seeking input can be expected at least to accept comments
before acting on the merits of a decision; but here both EAs were circulated in draft form and comments
solicited even before any FONSI was finally adopted.” Sierra Club v. Wagner, 555 F.3d 21 (1st Cir.
2009).

Deference Given to Agencies

Courts reiterated that agencies are entitled to substantial deference, especially with respect to scientific
and technical analyses:

e Gardner v. U.S. Bureau of Land Management, 633 F. Supp. 2d 1212 (D. Or 2009)

o Natural Resources Defense Council v. Federal Aviation Administration, 564 F.3d 549 (2d Cir.
2009)

Habitat Education Center, Inc. v. U.S. Forest Service, 603 F. Supp. 2d 1176 (E.D. Wisc. 2009)
Sierra Club v. Wagner, 555 F.3d 21 (1st Cir. 2009)

New York v. U.S. Nuclear Regulatory Commission, 589 F.3d 551 (2d Cir. 2009)

Sierra Club v. Kimbell, 595 F. Supp. 2d 1021 (D. Minn. 2009)

Plaintiff’s Failure to Comment

Courts continued to hold that a plaintiff would be considered to have waived arguments that should have
been raised in its comments on the Draft EA or EIS. Grand Canyon Trust v. U.S. Bureau of Reclamation,



623 F. Supp. 2d 1015 (D. Ariz. 2009); and Natural Resources Defense Council v. Federal Aviation
Administration, 564 F.3d 549 (2d Cir. 2009). One court ruled that plaintiffs should have brought their
concerns to the agency during the scoping period held for a categorical exclusion action. "It was
Plaintiffs’ responsibility to participate in the administrative process in a meaningful way and to alert the
FS to their position and contentions.” Alliance of the Wild Rockies v. Tidwell, 623 F. Supp. 2d 1198 (D.
Mont. 2009).

Another court found that:

“failure to object or comment on a selection during administrative proceedings does not
automatically preclude one from challenging the selection. Neither NEPA itself...nor the CEQ
regulations ... expressly limit judicial review of final agency action to those who preserved their
appellate rights through public comment. ... Additionally, as the Supreme Court found in
[Department of Transportation v. Public Citizen], 541 U.S. 752, 765 (2004), 'the agency bears the
primary responsibility to ensure that it complies with NEPA .. . and . . . an EIS’ flaws might be
so obvious that there is no need for a commentator to point them out specifically in order to
preserve its ability to challenge a proposed action."

Thus, in this case, the court rejected the agency’s argument that plaintiff’s failure to comment or object to
the selection of an alternative after the issuance of the Final EIS precluded a challenge to it. Friends of
Tims Ford v. Tennessee Valley Authority, 585 F.3d 955 (6th Cir. 2009).

OF NOTE

o Readability: A BLM EIS was invalidated because, among other things, it did not foster informed
decisions and public participation. "In determining whether an EIS fosters informed decision-
making and public participation, we consider not only its content, but also its form....” National
Parks & Conservation Association v. U.S. Bureau of Land Management, 586 F.3d 735 (9th Cir.
2009).

e Third-Party Contracting: BLM selected the contractor following the provisions of the BLM
Manual for third-party contracting and maintained control of the entire process. The oil and gas
companies did not select the EIS contractor, although they did recommend the contractor and pay
the bill. No conflict of interest has been shown that would support plaintiffs' contentions. Western
Organization of Resource Councils v. U.S. Bureau of Land Management, 591 F. Supp. 2d 1206
(D. Wyo. 2009).

e Impacts of Terrorism: In cases involving NRC, courts upheld NRC’s determination that
terrorist attacks are “too far removed from the natural or expected consequences of agency
action” to require an environmental impact analysis (New Jersey Department of Environmental
Protection v. U.S. Nuclear Regulatory Commission, 561 F.3d 132 (3rd Cir. 2009)) and concluded
that NEPA did not require an evaluation of terrorist attacks because “the consequences of a
terrorist attack cannot be said to be “an effect’ of [NRC’s Design Basis Threat] rule, and
analyzing the effects of a terrorist attack would be speculative at best” (Public Citizen v. Nuclear
Regulatory Commission, 573 F.3d 916 (9th Cir. 2009)).

o Final Action: A challenge to an NOI as a final agency decision to proceed with the NEPA
process before the project had been developed was dismissed because there was no final agency
action. The court recognized that several steps remained in the NEPA process (draft EIS, public



comment period, final EIS) during which the alleged defects could be cured. Central Delta Water
Agency v. U.S. Fish and Wildlife Service, 653 F. Supp. 2d 1066 (E.D.Cal. 2009).

Consulting with CEQ: An agency’s amendment of its NEPA procedures was invalidated
because the agency had failed to consult with CEQ before doing so. Piedmont Environmental
Council v. Federal Energy Regulatory Commission, 558 F.3d 304 (4th Cir. 2009).

Freedom of Information Act (FOIA): Communications between BLM, the cooperating
agencies, and DOE regarding DOE's Draft Programmatic EA for the Uranium Leasing Program
in western Colorado were pre-decisional and not subject to release under FOIA. The exception in
the CEQ regulations regarding the release of EISs, comments received, and underlying
documents (40 CFR 1506.6(f)) under FOIA does not apply to an EA....” Information Network for
Responsible Min v. U.S. Bureau of Land Management, 611 F. Supp. 2d 1178 (D. Colo. 2009).

Statute of Limitations: There is a 6-year statute of limitations in which to bring NEPA claims
under the Administrative Procedure Act. Grand Canyon Trust v. U.S. Bureau of Reclamation, 623
F. Supp. 2d 1015 (D. Ariz. 2009); Greater Yellowstone Coalition v. Tidwell, 572 F.3d 1115 (10th
Cir. 2009); Friends of Tims Ford v. Tennessee Valley Authority, 585 F.3d 955 (6th Cir. 2009).



Table 1. Summary of 2009 NEPA Cases

2009 NEPA Cases

CASE NAME /
CITATION

AGENCY

DECISION / HOLDING

U.S. Department of Agr

iculture

Geertson Seed Farms
v. Johanns, 570 F.3d
1130 (9th Cir. 2009)

USDA - APHIS

LOSS Court of Appeals upheld issuance of preliminary injunction until APHIS issues
an EIS on its decision for regulation of Roundup Ready Alfalfa. To obtain
permanent injunctive relief, a plaintiff must show (1) that it has suffered an
irreparable injury; (2) that remedies available at law, such as monetary damages,
are inadequate to compensate for that injury; (3) that, considering the balance of
hardships between the plaintiff and defendant, a remedy in equity is warranted;
and (4) that the public interest would not be disserved by a permanent injunction.
The U.S. Supreme Court has recognized that “the balance of harms will usually
favor the issuance of an injunction to protect the environment” if injury is found
to be sufficiently likely because “[e]nvironmental injury, by its nature, can seldom
be adequately remedied by money damages and is often permanent or at least of
long duration, i.e., irreparable.” Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531,
545, 107 S.Ct. 1396, 94 L.Ed.2d 542 (1987).

Heartwood, Inc. v.
Agpaoa, 611 F. Supp.
2d 675 (E.D. Ky 2009)

UDSA - USFS

WIN Court held that an EA/FONSI prepared for the Ice Storm Recovery Project on
the Daniel Boone National Forest was adequate. USFS decision not to evaluate in
detail plaintiffs suggested "no logging™ alternative was supported by the
administrative record and was not arbitrary and capricious. The administrative
record also shows that USFS took the requisite hard look at the use of herbicides
and that the use did not present a significant risk to human health or the ecology.
FWS had concluded that the use of herbicides was not likely to jeopardize the
continued existence of any threatened or endangered species. Risk assessments
were properly incorporated by reference into the EA.

Citizens for Better
Forestry v. U.S.
Department of
Agriculture, 632 F.
Supp. 2d 968 (N. D.
Cal. 2009)

USDA - USFS

LOSS Court invalidated USFS EIS prepared for 2008 rule governing the
development and revision of forest plans. "Although the USDA maintains that it
prepared a thorough EIS prior to promulgating the 2008 Rule, the EIS does not
actually analyze the environmental effects of implementing the Rule. Instead, the
EIS repetitively insists — as the USDA insists in connection with the present motion
...that the Rule will have no effect on the environment because it merely sets out
the process for developing and revising LRMPs and is removed from any
foreseeable action that might affect the environment.” The court rejected this
reasoning in earlier litigation and adheres to its earlier reasoning in this case.

Ecology Center v.
Castaneda, 562 F.3d
986 (9th Cir. 2009)

USDA - USFS

WIN Plaintiffs challenged the USFS approval of 9 timber sale and restoration
projects in Montana’s Kootenai National Forest claiming violations of NFMA,
NEPA, and USFS regulations. The Court of Appeals affirmed the lower court's
decision granting summary judgment in favor of USFS. For each of the 9 projects,
USFS had completed either an EA or an EIS, but plaintiffs argued that the
cumulative impact analyses were inadequate and that the documents fail to
present meaningful old growth data. With respect to cumulative impacts, the
court discussed its holding in Lands Council v. Powell (Lands Council 1), 395 F.3d
1019 (9th Cir. 2005) and stated "in League of Wilderness Defenders—Blue
Mountains Biodiversity Project v. United States Forest Service, 549 F.3d 1211 (9th
Cir. 2008), we provided two important clarifications of this standard. First, we held
that the Forest Service 'may aggregate its cumulative effects analysis pursuant to
40 C.F.R. § 1508.7," the regulation defining ‘cumulative impact.' Id. at 1218; see,
e.g., WildWest Inst. v. Bull, 547 F.3d 1162, 1173 (9th Cir. 2008) (holding Forest




2009 NEPA Cases

CASE NAME /
CITATION

AGENCY

DECISION / HOLDING

Service’s analysis of cumulative impacts of past timber harvests and other
historical events satisfied 'hard look' standard). Second, we noted that Lands
Council I 'merely reaffirms the general rule that NEPA requires adequate
cataloguing of relevant past projects in the area.’ Id. (internal quotation marks
omitted). The Forest Service need not catalogue events that are not 'truly
significant to the action in question.' See id.; 40 C.F.R. § 1500.1(b); NW Envt’|
Advocates v. Nat’l Marine Fisheries Serv., 460 F.3d 1125, 1140 (9th Cir. 2006)
(noting Lands Council | required a detailed catalogue of projects in order to
'inform analysis," and concluding that cataloguing is not required where other
projects would have no related effects). We reiterate that an aggregated
cumulative effects analysis that includes relevant past projects is sufficient. The
Forest Service met this standard here.” With respect to the USFS data, the court
held that "NEPA requires that the Forest Service disclose the hard data supporting
its expert opinions to facilitate the public’s ability to challenge agency action. See
Idaho Sporting Cong. v. Thomas, 137 F.3d at 1150, overruled on other grounds by
Lands Council Il, 537 F.3d at 997. We defer to an agency’s choice of format for
scientific data. See League of Wilderness Defenders—Blue Mountains, 549 F.3d at
1218 (It is not for this court to tell the Forest Service what specific evidence to
include, nor how specifically to present it."). WildWest does not contend the data
is actually unavailable, and the format of the data has not apparently impaired
WildWest’s ability to bring legal challenges. Therefore, the Forest Service has
fulfilled its obligations under Idaho Sporting Congress."

Habitat Education
Center, Inc.v. U.S.

Forest Service, 593 F.

Supp. 2d 1019 (E.D.
Wisc. 2009)

USDA - USFS

WIN EIS prepared for USFS approval of the "Twentymile™ restoration project in
the Chequamegon-Nicolet National Forest was adequate. Before addressing the
merits of the case, the court stated that the only role for a court is to insure that
the agency has taken a "hard look" at the environmental consequences. Rather
than apply a rigid standard, a court must make a pragmatic judgment as to
whether the agency has fostered the two principal purposes of NEPA: informed
decisionmaking and informed public participation. In making its pragmatic
judgment, a court must be careful not to "flyspeck™ an agency's environmental
analysis, looking for any deficiency, no matter how minor. Turning to the merits,
the court held that USFS adequately explained its rationale for excluding plaintiff's
suggested alternative from detailed study. Its rationale included that the
alternative did not satisfy the project's purposes and because it suggested
unnecessary measures and included components that were already incorporated
into other alternatives that were studied in detail. In addition, USFS gave a
reasoned explanation for limiting the scope of its cumulative impact analysis to
selected regions within the forest. As CEQ has stated in guidance, agencies are not
required to list or analyze the effects of past actions unless such information is
necessary to describe the cumulative effect of all past actions combined. Plaintiffs
did not explain why more details about individual past projects would be
necessary or meaningful. Further, a project that had not yet been formulated and
had no goals was not reasonably foreseeable and was not required to be analyzed
in the cumulative effects analysis. "The Forest Service thus had no way of
quantifying the possible environmental effects of the project. Again, the Forest
Service probably knew that any project would involve some logging, but nothing
convinces me that the inclusion of a generalized statement in the Twentymile EIS
that 'some logging' might be conducted in the Twin Ghost area at some point in
the future would have meaningfully improved decision-making or public
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2009 NEPA Cases

CASE NAME /
CITATION

AGENCY

DECISION / HOLDING

participation with respect to the Twentymile project.” The court also stated that
the "succinct™ discussion in the EIS regarding the cumulative effect of each
alternative on sensitive species was enough to enable a ready to evaluate the
impacts. With respect to the need to prepare a supplemental EIS, the court noted
that the principal factor an agency should consider in exercising its discretion
whether to supplement an existing EIS because of new information is the extent
to which the new information presents a picture of the likely environmental
consequences associated with the proposed action not envisioned by the original
EIS. Here the court found that "plaintiffs’ unsupported assertions cannot establish
that new information presents a 'seriously different picture of the environmental
landscape such that another hard look is necessary.' ...Therefore, | conclude that
the discovery of occupied marten territory does not require supplementation of
the EIS, and that the Forest Service has adequately explained why its mitigation
measure was a sufficient response to the discovery."

Habitat Education
Center, Inc. v. U.S.
Forest Service, 603 F.
Supp. 2d 1176 (E.D.
Wisc. 2009)

USDA - USFS

WIN EIS prepared for USFS approval of the "Fishbone" project in the
Chequamegon-Nicolet National Forest was adequate. Using reasoning similar to
that in the Twentymile EIS case, the court ruled that "rather than getting bogged
down in possible technical flaws, a court must 'take a holistic view of what the
agency has done to assess environmental impact.'... Further, courts must
remember that it is the agency, and not the court, that has the technical expertise
required to perform the environmental analysis in the first place. This means that
judicial review of an EIS must be deferential, especially when it comes to the
scientific and technical details that make up the heart of the analysis.” In addition,
the court found that USFS had explained the purpose of the project, the
reasonable alternatives, and the extent to which each alternative should be
analyzed. The court also upheld the cumulative impact analysis.

Izaak Walton League
of America, Inc. v.
Kimbell, 558 F.3d 751
(8th Cir. 2009)

USDA - USFS

LOSS The Court of Appeals affirmed a lower court decision which held that the EA
prepared for a USFS plan to construct a snowmobile trail connecting the North
and South Fowl Lakes in northeastern Minnesota and located adjacent to the
Boundary Waters Canoe Area Wilderness Area failed to properly analyze the noise
impact resulting from snowmobile use on the trail as required by NEPA. USFS
proposed the new trail as a part of an effort to close an unlawful snowmobile trail
and provide safe access. The lower court remanded the case to USFS to prepare
an EIS to assess the sound impact of the proposed trail routes on the adjoining
wilderness area, and also enjoined the Forest Service from conducting any further
activity on the proposed trail pending its completion of the EIS. The Court of
Appeals concluded that it had no jurisdiction to review the remand to the agency
because "a remand order is ‘'interlocutory’ rather than *final," and thus may not be
appealed immediately." USFS had not appealed the decision to require an EIS
instead of permitting the agency to consider whether a modified EA and FONSI
would be sufficient. The agency did not raise an issue that could not be appealed
after the proceedings on remand.

People of California v.

U.S. Department of
Agriculture, 575 F.3d
999 (9th Cir. 2009)

USDA - USFS

LOSS The court invalidated USFS' application of a categorical exclusion for its 2005
State Petitions Rule for roadless areas, disagreeing that the rule fell within the
categorical exclusion and finding the explanation regarding the absence of
extraordinary circumstances to be insufficient. USFS characterized the rule as
administrative only and without direct, indirect, or cumulative effects on the
environment, and applied its categorical exclusion for “[r]ules, regulations, or
policies to establish Servicewide administrative procedures, program processes, or
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instructions.” The district court had rejected this “procedural only” argument
because it failed to account for the fact that the State Petitions Rule, when it was
promulgated, specifically removed the Roadless Rule from the Code of Federal
Regulations. The district court reasoned that the replacement of the Roadless
Rule’s uniform substantive protections with a less protective and more varied land
management regime would qualify as “substantive” action and would meet the
relatively low threshold to trigger some level of environmental analysis under
NEPA. In addition, “[w]here there is substantial evidence in the record that
exceptions to the categorical exclusion may apply, the agency must at the very
least explain why the action does not fall within one of the exceptions. California
v. Norton, 311 F.3d 1162, 1177 (9th Cir.2002)." In promulgating the State Petitions
Rule, USFS stated that the rule would have no “discernable effects on the various
classes of resources listed in the agency’s NEPA Policy and Procedures that can
constitute extraordinary circumstances.” The court held that, "[e]ven if we were
to believe that this rule might fall within the categorical exclusion —which we do
not — this is an insufficient explanation of why the rule would not fall into one of
the exceptions to the categorical exclusion.” The lower court's decision was
affirmed.

Sierra Club v. Wagner,
555 F.3d 21 (1st Cir.
2009)

USDA - USFS

WIN Plaintiffs challenged USFS approval of two forest resource management
projects in the White Mountain National Forest, arguing that the agency’s
conclusion that the impacts would not be significant was erroneous. The court
recognized that agencies are given deference in technical and scientific matters
and declined to hold that the impacts of a decision to commit roadless areas for
nonwilderness uses for 10-15 years was, by law, "significant. Although the EAs
conceded that there would or could be negative effects that could harm both
water and wildlife, mitigation measures were promised and are relevant. Plaintiffs
also argued that an EIS was required because the effects of the projects was
"controversial," but did not indicate "amongst whom there is a meaningful
dispute.” That the plaintiffs disagree with the conclusion reached by the USFS is
not "controversy" and is not sufficient by itself to require an EIS. The court found
that the EAs did not "brush off environmental concerns,” and "considered all of
the arguable categories of harm...." Finally, in response to the argument that the
FONSIs should have been circulated for 30 days, the court held that "[a]n agency
that adopts a FONSI without seeking input can be expected at least to accept
comments before acting on the merits of a decision; but here both EAs were
circulated in draft form and comments solicited even before any FONSI was finally
adopted.”

Sierra Forest Legacy v.
Rey, 577 F.3d 1015
(9th Cir. 2009)

USDA - USFS

LOSS Withdrawing and superceding Sierra Forest Legacy v. Rey, 526 F.3d 1228
(9th Cir. 2009), although reaching the same conclusion. Court held that plaintiffs
challenging USFS award of logging contracts to private parties for fire prevention
purposes have demonstrated a likelihood of success on the merits. Plaintiffs claim
that USFS failed to rigorously explore and objectively evaluate all reasonable
alternatives. "It is undisputed that USFS relied on its discussion of alternatives in
the 2001 Framework’s Final Environmental Impact Statement (“FEIS”) to satisfy
this requirement for the 2004 Framework’s SEIS. The district court determined
that USFS’s reliance on the 2001 FEIS likely complied with NEPA because the 2004
Framework was merely a supplement to the 2001 Framework. This finding was
based on an erroneous legal standard because, ‘where changed circumstances
affect the factors relevant to the development and evaluation of alternatives,’
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USFS 'must account for such change in the alternatives it considers.' Natural Res.
Def. Council v. U.S. Forest Serv., 421 F.3d 797, 813-14 (9th Cir.2005) (citation
omitted)."”

Alliance of the Wild
Rockies v. Tidwell,
623 F. Supp. 2d 1198
(D. Mont. 2009)

USDA-USFS

WIN Court found that the USFS properly applied a categorical exclusion for a
sanitation harvest primarily of diseased, dead, or dying Douglas fir trees for the
purpose of trying to save the rest of the forest from a Douglas fir beetle
infestation. In determining that goshawk fledglings would not be affected, USFS
was entitled to make scientific judgments among varying opinions as long as the
judgments are reasonably supported by evidence. Further, plaintiffs did not bring
their concerns to the attention of the USFS during the scoping period held for the
categorical exclusion action. "It was Plaintiffs’ responsibility to participate in the
administrative process in a meaningful way and to alert the FS to their position
and contentions."

Greater Yellowstone
Coalition v. Tidwell,

572 F.3d 1115 (10th

Cir. 2009)

USDA-USFS
DOI-BLM

WIN Plaintiffs alleged that USFS and BLM failed to comply with NEPA for the
establishment of winter feeding of 13,000 Wyoming elk. The court concluded
there was no federal action. "It is important to note the relevant NEPA provisions
expressly apply only to federal action. 42 U.S.C. § 4332(C). Since issuance of the
permit, the Forest Service has remained largely uninvolved in the operations of
the feedground. That the Forest Service retains discretion to amend the permit
does not alone lead to the conclusion there is ongoing major federal action or
major federal action to occur. While the Forest Service could potentially amend
the permit in such a manner as to constitute a major federal action, there is no
allegation this has occurred. Because the State of Wyoming remains the only
meaningful actor involved in the operation of the Forest Park feedground, there is
no ongoing major federal action or major federal action to occur. Thus, the Forest
Service’s decision not to undertake an environmental analysis of the Forest Park
feedground was not arbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law. We therefore affirm the district court’s denial of GYC’s
request to compel an environmental analysis of the Forest Park feedground." The
court also noted that there is a 6-year statute of limitations to actions brought
under the Administrative Procedure Act and that the lawsuit was filed 10 years
after the USFS permit was granted.

Sierra Club v. Kimbell,
595 F. Supp. 2d 1021
(D. Minn. 2009)

USDA-USFS

WIN USFS EIS for a revision to forest plans for the Superior and Chippewa National
Forests was adequate. In particular, the court found that the level of detail in the
Programmatic EIS was adequate where the revised forest plan does not change
the management direction for the area of concern, the Boundary Waters Canoe
Area Wilderness. "If the Forest Service proposed a site-specific action such as the
clearcutting of forest directly adjacent to the BWCAW, the action's impacts on the
BWCAW could be — and would have to be — identified and assessed....But the
direction in the forest plan is much more general. It makes sense, then, that the
EIS for the forest plan should assess the plan's effects on the BWCAW at a similarly
general level....Although the statements in the FEIS about effects on the BWCAW
are somewhat conclusory, they demonstrate that the Forest Service did consider
such effects. In a site-specific plan, such conclusory statements would not pass
muster, as an EIS must provide reasons supporting its analysis, not just
conclusions." With respect to whether plaintiffs raised issues at the appropriate
time, the court noted that "[a]s a general rule, parties challenging agency action
under NEPA must 'structure their participation so that it is meaningful, so that it
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alerts the agency to the [parties’] position and contentions." ... It follows that
when a party challenges agency action in litigation based on an issue that the
party never raised before the agency, courts will generally not consider such a
challenge. ...But it is one thing for a court to refuse to consider an issue that was
never presented to an agency. It is quite another for a court to refuse to consider
an issue that was raised before the agency at some point (in this case, during the
administrative appeal of the decision to adopt the forest plan) but may not have
been raised at the earliest possible moment (in this case, during the earlier
comment period).” Case law does not require that issues be raised at the earliest
possible time, but it does require that issues be raised so as to give the agency the
opportunity to consider the issue that the challenger later seeks to raise in
litigation. The court also reiterated that on matters within an agency's expertise,
reviewing courts must deter to the agency's choice of methodology as long as it is
not arbitrary or without foundation. "The Forest Service did not act arbitrarily and
capriciously in relying on 2002 INFRA and GIS data in developing the revised forest
plan and the associated FEIS, even if data from 2004 is more accurate."

U.S. Department of Defense

Alliance to Save the DOD - ACOE | WIN Plaintiffs challenged ACOE issuance of a permit to Newport News to build a

Mattaponiv. U.S. reservoir on Cohoke Creek in Virginia. The court found that no supplemental EIS

Army Corps of was required even those the final EIS was issued 8 years before the ROD. Plaintiffs

Engineers, 606 F. failed to present information that was both new and provided a "seriously

Supp. 2d 121 (D.D.C. different picture of the environmental landscape.”

2009)

Ohio Valley DOD - ACOE | WIN Plaintiffs challenged ACOE issuance for 4 permits allowing the filling of West

Environmental Virginia stream waters in conjunction with area surface coal mining operations,

Coalition v. Aracoma alleging violations of NEPA, the Clean Water Act, and the APA. The lower court

Coal Co, 556 F.3d 177 found for the plaintiffs, but the Court of Appeals reversed. ACOE had prepared

(4th Cir. 2009) EA/mitigated FONSIs for each of the permits, limiting its analysis to impacts on
jurisdictional waters. Plaintiffs argued that ACOE was required to examine the
environmental impacts of the project as a whole. However, the court found that
"the fact that the Corps’ § 404 permit is central to the success of the valley-filling
process does not itself give the Corps 'control and responsibility* over the entire
fill" and declined to require an analysis of the entire project. This finding was
based in part on the fact that the West Virginia Department of Environmental
Protection, not ACOE, had "control and responsibility"” over all aspects of the
projects. With respect to the mitigated FONSIs, the court found that the
compensatory mitigation plans for each of the challenged permits explained how
mitigation would compensate for fill impacts and were sufficient. The court also
concluded that "the Corps has analyzed cumulative impacts in each of the
challenged permits and has articulated a satisfactory explanation for its conclusion
that cumulative impacts would not be significantly adverse...."

White Tanks DOD - ACOE LOSS This case involved an EA prepared by ACOE for a permit to fill several

Concerned Citizens v.
Strock, 563 F.3d 1033
(9th Cir. 2009)

ephemeral washes that run through an area sought to be developed for a new
housing development west of Phoenix, Arizona to be known as "Festival Ranch.”
ACOE limited the scope of the EA analysis to the washes themselves and certain
upland areas directly affected by the dredge and fill activity. Plaintiffs who oppose
the development challenged the issuance of the CWA permit, and the Court of
Appeals invalidated the EA and held that the scope of analysis was too narrow.
During the preparation of the EA, both EPA and FWS expressed concern that this
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permit would have unacceptable environmental impacts that would exceed
NEPA’s “significance” threshold and urged ACOE to prepare an EIS to address the
large-scale direct, secondary, and cumulative impacts of the project. EPA was also
concerned about the potential impacts on the aquatic resources of the area and
indicated that ACOE should conduct a comprehensive EIS covering not only the
impacts of the one housing development in question, but also the impacts of
many of the other large-scale developments in the area, which would together
“transform . . . Buckeye from a relatively undeveloped landscape into a large
suburban community.” Instead of preparing an EIS, the Corps issued a FONSI after
concluding that the issuance of the dredge and fill permit would not cause
significant environmental impacts with respect to the areas it considered, i.e., the
787 acres of washes and the 83.6 acres of uplands immediately adjacent to the
washes. As a preliminary matter, the court held that the plaintiffs did have
standing: "In environmental cases, the requisite injury for standing purposes is not
necessarily injury to the environment, but injury to the plaintiff. Friends of the
Earth, Inc. v. Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 182 (2000). That injury
element is satisfied if the plaintiff has an aesthetic or recreational interest in the
particular place and that interest will be impaired by the defendant’s conduct.”
Turning to the scope of analysis argument, the court, citing ACOE NEPA
regulations, noted that the ACOE scope of analysis must "address the impacts of
the specific activity requiring a permit and those portions of the entire project
over which the district engineer has sufficient control and responsibility to
warrant federal review. . . . Federal control and responsibility will include the
portions of the project beyond the limits of Corps jurisdiction where the
cumulative Federal involvement of the Corps and other Federal agencies is
sufficient to grant legal control over such additional portions of the project.” The
court then stated that where a development could not go forward without a
permit, then the Federal involvement was sufficient to grant “Federal control and
responsibility” over the project within the meaning of the regulation. Although
ACOE assumed that a viable large-scale development could proceed apart from
the lands containing the washes, The court found that this was not an accurate
description of the situation as reflected in the administrative record. Specifically,
as the developers’ application described it, without the fill permit, there would
not be a single community, which is the intent of Festival Ranch, but instead,
different “pods” with “restricted access and limited connectivity.” The developers
also conceded that a denial of a permit would “force abandonment of the Festival
Ranch Master Plan.” The court concluded that, although the acreage affected was
only 5% of the entire site, the basis for determining federal control is "the
relationship between the jurisdictional waters and the projects for which the
dredge and fill permits were sought. It is not the quantity of the water that
matters, but the fact that the waters will be affected, and further, whether the
waters must be affected to fulfill the project’s goals.” Because this project’s
viability is founded on the ACOE issuance of a Section 404 permit, the entire
project is within the ACOE purview and should have been analyzed in the NEPA
document.
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Northwest
Environmental
Defense Center v.
National Marine
Fisheries Service, 647
F. Supp. 2d 1221 (D.
Or. 2009)

DOD - ACOE
[NFMS
named as
plaintiff on
ESA grounds]

WIN Plaintiffs challenged an EA/FONSI prepared by ACOE for actions authorizing
construction of a dock facility in the Willamette River, arguing that project would
have a cumulatively significant impact on the environment. Court found the EA
adequate and FONSI justified. In making public interest determinations the Corps
may rely on the expertise of other government agencies and need not perform an
independent evaluation of the need for a project. Further, "[w]hile the agency is
required to determine the cumulative effect of the proposed project combined
with other actions, it is neither [plaintiff's] nor this court's role to dictate the best
procedure for determining those effects. Categorically requiring the agency to
discuss in detail every aspect of all previous actions, regardless of their current
impact on the area, would impose a requirement not mandated by statute.” The
court also rejected the argument that the agencies could not rely on a Biological
Opinion prepared by NMFS because it was not a NEPA document. The court held
that although NEPA and the ESA involve different standards, this does not require
the Corps to disregard the findings made by NMFS in connection with formal
consultation mandated by the ESA. The court also noted that the Corps properly
incorporated the Biological Opinion by reference. In addressing whether an EIS
was required because the potential impacts were controversial, the court stated
that term ‘controversial’ refers to cases where a substantial dispute exists as to
the size, nature, or effect of the major federal action rather than to the existence
of opposition to a use.

U.S. Department of Ene

rgy

Coalition on West
Valley Nuclear
Wastes v. Chu, Civil
Action No. 07-5243,
August 31, 2009 (2d
Cir.)

(unpublished)

DOE

WIN The Court of Appeals affirmed the district court dismissal of all of plaintiffs’
claims challenging a DOE EIS on the management of nuclear wastes at the West
Valley Demonstration Project near Buffalo, New York. Plaintiffs claimed that DOE's
decision to prepare a closure EIS and a waste management EIS violated a
Stipulation of Compromise agreed to in response to earlier litigation. The court
disagreed and concluded "that separating the consideration of the waste
management and the closure issues was not impermissible segmentation. ...But
the CEQ’s regulations implementing NEPA make clear that not all agency decisions
to break a project into stages are impermissible segmentation. To the contrary,
agencies must often undertake multi-faceted actions that have complex,
interdependent environmental impacts; the agency must make reasonable
judgments about what actions should be analyzed together and what should be
analyzed separately....Appellants have not identified any way in which the waste
management activities that the DOE contemplates will automatically trigger
closure of the Nuclear Service Center, nor have they persuasively argued that the
waste management activities cannot proceed without closure. We thus agree with
the district court that neither of these grounds presents a basis for concluding that
the waste management actions are ‘connected' to the closure actions.”

Save Strawberry
Canyonv. U.S.
Department of
Energy, 613 F. Supp.
2d. 1177 (N.D. Cal.
2009)

DOE

LOSS Court issued a preliminary injunction to halt the construction of the
Computational Research and Theory Facility by Lawrence Berkeley National
Laboratory in Strawberry Canyon located in the hills above the city of Berkeley. No
NEPA analysis was conducted. The court held that environmental injury and injury
to the plaintiff by being deprived of the opportunity to participate in the NEPA
process were imminent. With respect to the issue of whether NEPA applied, the
court noted that "courts look to the degree of federal funding and to indicia of
federal involvement and control.” In addressing whether there was a "proposal”
which was subject to NEPA review, the court held that "The “proposal” stage is
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defined not with respect to any specific, formal document or procedure but rather
in a functional manner. The project’s planning and development are at an
advanced stage. Both sides indicated at the hearing that the builders will likely
break ground well before the September 2009 trial in this case, although the
project is not expected to be completed, and thus the computer centers are not
expected to relocate, until 2011. If in fact construction of the project is a ‘federal
action,’ then the LBNL and DOE are certainly 'at that stage in the development of
[the] action when [the] agency subject to the Act has a goal and is actively
preparing to make a decision on one or more alternative means of accomplishing
that goal.’ The time when 'effects can be meaningfully evaluated' is now, not
when the project is completed and DOE decides to relocate its supercomputers.
Therefore, insofar as plaintiff has established substantial questions on the merits
of the ‘federal action' issue, plaintiff has established a likelihood that there has
been a 'proposal’ for that action."

U.S. Department of the

Interior

Theodore Roosevelt
Conservation
Partnership v.
Salazar, 605 F. Supp.
2d 263 (D.D.C. 2009)

DOI-BLM

WIN Court held that a BLM EIS for a decision to grant drilling permits in the
Atlantic Rim area of Wyoming was adequate. BLM did not violate NEPA's
standards for scientific integrity and used a method that was considered by an
interagency team to be a reasonable tool. Although a better tool became available
before issuance of the Final EIS, BLM's decision not to use it was carefully
considered and based on reason and therefore neither arbitrary nor capricious.
BLM's method of analysis was supported in the record and reflected reasoned
decisionmaking; courts will defer to agencies where the dispute involved technical
issues that implicate substantial agency expertise. The record reflects that BLM
took FWS' concerns seriously and responded in a manner designed to minimize
the project's effects on sage grouse. Although an agency should consider the
comments of other agencies, it does not necessarily have to defer to them when it
disagrees. BLM's elimination of an alternative in the Final EIS due to the
prolonging effect it would have on leaseholders and mineral rights development
and would, as a result, contravene BLM’s policy to allow reasonable access across
federal lands for mineral development on both private and state lands was based
on sound reasoning. Addressing the adequacy of EAs that tiered from the EIS, the
court stated that "because BLM tiered the environmental assessments to the
environmental impact statements, the environmental assessments do not need to
include as thorough of an analysis.” In addition, public participation requirements
for the EAs were met even though the agency did not circulate the EAs for notice
and comment. “[T]he agency has significant discretion in determining when public
comment is required with respect to EAs."”
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Wilderness Society v.

Salazar, 603 F. Supp.
2d 52 (D.D.C 2009)

DOI-BLM

WIN BLM EIS was adequate for decision to conduct oil and gas leasing in the
National Petroleum Reserve in Alaska. Courts have acknowledged that the limited
information available at the leasing stage necessarily limits the scope of the
environmental analysis. The omission of speculative information from an EIS
prepared at the lease sale stage is permissible; however, an EIS which is
incomplete due to the omission of ascertainable facts, or the inclusion of
erroneous information, violates the NEPA disclosure requirement. "This circuit has
approved of an agency's use of the tiered approach in situations where
completing a program ‘involves many separate sub-projects and will take many
years." Nevada v. Department of Energy, 457 F.3d 78, 91 (D.C.Cir.2006). In
addition, the Tenth Circuit has approved of tiering where the specificity that NEPA
requires is not possible until concrete specific proposals are submitted. See Park
County Resource Council, Inc. v. Dep't of Agriculture, 817 F.2d 609, 624 (10th
Cir.1987). Defendants state that they intend to conduct further site-specific
environmental analyses as to precise locations within the area as specific leases
are issued and the lessees seek approval to conduct oil exploration and
development.” The court concluded that "the EIS provides the necessary
information for the agency to consider the cumulative impacts of the proposed
actions on the environment so as to provide a reasoned basis for deciding
whether and how to proceed with the proposed course of action.”

Center for Biological
Diversity v. U.S.
Department of the
Interior, Civil Action
No. 07-16423,
September 14, 2009
(9" Cir.) (for
publication)

DOI - BLM

LOSS Plaintiff environmental groups filed suit contending that BLM's approval of
a land exchange violated NEPA. Under the proposed exchange, the new
landowner, a mining company, would not be subject to the requirements of the
Mining Law of 1872; if the exchange did not occur, the land would continue to be
managed by BLM and any mining operations would need to be conducted under
the terms of the Mining Law of 1872, including the submission of a Mining Plan of
Operations (MPO). BLM would have to approve the MPO before new mining could
proceed. BLM prepared an EIS on the land exchange, but assumed that the mining
company would carry out mining operations on the land in the same manner
whether or not the land exchange occurred. Because the EIS contains no
comparative analysis of the environmental consequences of the different
alternatives proposed, the court concluded that BLM had not taken a "hard look™
at the consequences of its proposed action in violation of NEPA.

Gardnerv. U.S.
Bureau of Land
Management, 633 F.
Supp. 2d 1212 (D. Or
2009)

DOI - BLM

WIN Court found a BLM Fuel Reduction EA adequately analyzed the impacts of
off-road vehicle (ORV) use. "The court generally must be "at its most deferential’
when reviewing scientific judgments and technical analyses within the agency’s
expertise” and it was within BLM’s discretion to determine the optimal method
for analyzing ORV impacts in the EA. Further, BLM was not required to conduct
any particular test or to use any particular method, so long as the evidence
provided to support its conclusions, along with other materials in the record,
ensure that the agency made no clear error of judgment that would render its
action arbitrary and capricious.
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Information Network | DOI - BLM WIN Court found that communications between BLM, the cooperating agencies,

for Responsible Min v. and DOE regarding DOE's Draft Programmatic EA for the Uranium Leasing

U.S. Bureau of Land Program in western Colorado are pre-decisional and not subject to release under

Management, 611 F. FOIA. The exception in the CEQ regulations regarding the release of EISs,

Supp. 2d 1178 (D. comments received, and underlying documents (40 CFR 1506.6(f)) under FOIA

Colo. 2009) does not apply to an EA, which is "a distinct, relatively concise NEPA review
document whose purpose is to provide sufficient evidence and analysis for the
federal agency having jurisdiction over a proposed action to determine whether
the action will have a significant effect on the human environment...INFORM
assumes the regulatory exception to application of Exemption 5 in the EIS context
also applies when a federal agency prepares an EA and receives comments on it. It
provides no authority or argument in support of this assumption, however. As a
result, I have no basis for looking past the plain language of the regulation to hold
that it requires disclosure of the draft PEA and comments on it that the BLM has
withheld pursuant to [FOIA] Exemption 5."

National Parks & DOI - BLM LOSS - Plaintiffs challenged the adequacy of an EIS on a developer's request to

Conservation
Association v. U.S.
Bureau of Land
Management, 586
F.3d 735 (9th Cir.
2009)

exchange private lands for several parcels surrounding BLM-owned land in
Riverside County, CA to develop a former iron ore mine into a landfill. Court
invalidated the EIS on several grounds. (1) The EIS did not foster informed
decisions and public participation: "In determining whether an EIS fosters
informed decision-making and public participation, we consider not only its
content, but also its form...[citation omitted]. Here, the discussion of
eutrophication is neither full nor fair... A reader seeking enlightenment on the
issue would have to cull through entirely unrelated sections of the EIS and then
put the pieces together...Rather than address eutrophication up front, the BLM
instead attempts to cobble together a ‘hard look’ from various other analyses as
varied as air quality and disease vector control. This patchwork cannot serve as a
‘reasonably thorough' discussion of the eutrophication issue.” (2) BLM
unreasonably narrowed the purpose and need for the project to only those that
would meet the private needs of the applicant. Although BLM proposed several
alternatives that would have been responsive to the need to meet long-term
landfill demand, BLM did not consider these options in any detail because each of
these alternatives failed to meet the narrowly drawn project objectives, which
required that the applicant's private needs be met. BLM cannot define its
objectives in unreasonably narrow terms and may not circumvent this
proscription by adopting private interests to draft a narrow purpose and need
statement that excludes alternatives that fail to meet specific private objectives.
"The BLM adopted Kaiser's interests as its own to craft a purpose and need
statement so narrowly drawn as to foreordain approval of the land exchange. As a
result of this unreasonably narrow purpose and need statement, the BLM
necessarily considered an unreasonably narrow range of alternatives."The court
did conclude that the agency’s consideration of mitigation measures to protect
Bighorn sheep was "reasonably complete.” [Note that plaintiffs’ case against the
National Park Service was dismissed because even if NPS were to withdraw its
approval of the project, BLM, as the lead agency, could still move forward.]
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New Mexico v. U.S. DOI - BLM LOSS The court held that BLM's plan-level EIS did not comply with NEPA and

Bureau of Land
Management, 565
F.3d 683 (10th Cir.
2009)

affirmed that BLM was required to conduct a site-specific analysis of the impacts
of fluid minerals development in New Mexico's Otero Mesa before the leasing
stage. The Otero Mesa, which BLM seeks to open to oil and gas development at
the conclusion of its planning process is home to threatened and endangered
species and lies above the Salt Basin Aquifer. BLM determined in 1997 (after an
exploratory well struck natural gas) that increased development interest required
the agency to issue a management plan amendment for fluid mineral resources.
The goal of the amendment process was to determine which public lands should
be available for leasing and how leased lands would be managed. BLM prepared a
Draft EIS and analyzed 3 alternative management schemes (Alternatives A [fewer
development restrictions - preferred alternative], B, and No Action); it eliminated
from further analysis alternatives that would have increased the level of
protection for the plan area above the current level. In response to public
comments on the Draft EIS, BLM announced it would reevaluate its preferred
alternative in the Final EIS. Three years after issuing the Draft EIS, BLM issued a
Proposed Resource Management Plan Amendment and Final EIS. In the Final EIS,
BLM selected a modified version of Alternative A as a result of public comment. In
response to public concern regarding the adoption of Alternative A-modified in
the Final EIS, BLM prepared a supplement to the Final EIS in which it (1) made
protection of some areas permanent rather than temporary, (2) provided a
summary of changes between the Draft and Final EISs, and (3) provided some
explanation of the reasons for the switch to Alternative A-modified. The State of
New Mexico and others sued, claiming violations of NEPA, ESA, FLPMA, NHPA, and
APA. The district court found for BLM on all counts, except that it held that BLM
violated NEPA when it failed to conduct a site-specific analysis of the likely
impacts of leasing a particular parcel and ordered BLM to prepare such an
analysis. The plaintiffs appealed. The Court of Appeals agreed that BLM was
required to prepare a site-specific analysis but also found that the plan-level EIS
was inadequate. In particular, the Appeals Court found that Alternative A-
modified was different in crucial respects from Alternative A but that the Final EIS
describing the modified plan's impacts on vegetation and wildlife were not
substantially modified. BLM should have issued a Supplemental EIS because the
location and extent of impacts had changed, even though the type of impacts did
not. "If a change to an agency’s planned action affects environmental concerns in
a different manner than previous analyses, the change is surely ‘relevant’ to those
same concerns...BLM’s unanalyzed, conclusory assertion that its modified plan
would have the same type of effects as previously analyzed alternatives does not
allow us to endorse Alternative A-modified as 'qualitatively within the spectrum of
alternatives' discussed in the Draft EIS. Because location, not merely total surface
disturbance, affects habitat fragmentation, Alternative A-modified was
qualitatively different and well outside the spectrum of anything BLM considered
in the Draft EIS, and BLM was required to issue a supplement analyzing the
impacts of that alternative...." The court also concluded that BLM was required to
analyze an alternative that would close the area to development and excluding
such an option prevented BLM from taking a hard look at all reasonable options.
The court rejected BLM's argument that FLPMA and the concept of multiple use
prevented BLM from considering closing the Otero Mesa to development, saying
that the principle of multiple use does not require BLM to prioritize development
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over other uses. Finally, the court found that BLM failed to examine relevant data
regarding potential impacts to the Salt Basin Aquifer and thus had no basis for its
conclusion that such impacts would be minimal. "BLM disregarded NEPA when it
failed to conduct a thoroughgoing environmental analysis of its chosen land
management alternative, failed to consider the reasonable alternative of closing
the entire Otero Mesa to fluid mineral development, and failed to demonstrate
that it examined the relevant data regarding the likely impact of development on
the Aquifer. Each of these failures was more than a mere flyspeck and thwarted
NEPA’s purposes by preventing both BLM and the public from accessing the full
scope of required environmental information. Despite granting the Agency the full
measure of respect and deference warranted by the arbitrary and capricious
standard of review, we must reverse."

South Fork Band
Council of Western
Shoshone of Nevada
v. U.S. Department of
the Interior, 588 F.3d
718 (9th Cir. 2009)

DOI - BLM

LOSS - Challenge to the adequacy of an EIS prepared for a gold mining project on
Mt. Tenabo in Nevada. Plaintiffs argued that BLM failed to conduct an appropriate
mitigation analysis with respect to the environmental consequences of mine
dewatering (that springs would dry up). Although it recognized that 50 perennial
springs and 1 perennial creek were likely to dry up, BLM argued that a mitigation
analysis was not required because it was impossible to predict the precise location
and extent of ground water reduction. Court ruled that BLM's limited
understanding of hydrologic features does not relieve the agency of the obligation
to "give some sense” of whether consequences could be avoided before actions
are put into effect. Court also rejected BLM's argument that an EIS for a different
project would satisfy the agency's NEPA responsibilities for this project. "We have
never held that the analysis of similar effects for a separate project excuses the
failure to consider significant environmental impacts in an EIS."

Western Organization
of Resource Councils
v. BLM, 591 F. Supp.
2d 1206 (D. Wyo.
2009)

DOI - BLM

WIN BLM EIS was adequate for approval of a project to develop coalbed methane
wells in the Powder River Basin of Wyoming and Montana. As a preliminary
matter, the court declined to include supplemental submissions in the
administrative record. "[T]he Court does not find it appropriate to include those
supplemental submissions as part of the administrative record on appeal, as doing
S0 is contrary to the applicable law in this circuit. The Court's function in a review
of agency action is to determine whether the agency's decision was arbitrary and
capricious, based on the evidence presented at the hearing and the administrative
record that is before the Court in this case.” The court also ruled that a
supplement to a Draft EIS was not necessary. Although "[t]he agency has an
obligation to re-circulate if a proposed action ultimately differs so dramatically
from the alternatives canvassed in the draft EIS as to preclude meaningful
consideration by the public,” the additional information plaintiffs rely on to
bolster their position was made available to the public, was commented upon and
was the subject of public hearings.” In addition, a preliminary final EIS was
circulated to sister agencies. The court also held that the selection of a contractor
to prepare the EIS was conducted properly. BLM selected the contractor following
the provisions of the BLM Manual for third party contracting and maintained
control of the entire process. The oil and gas companies did not select Greystone,
although they did recommend the contractor and pay the bill. No conflict of
interest has been shown that would support plaintiffs' contentions.

21




2009 NEPA Cases

CASE NAME /
CITATION

AGENCY

DECISION / HOLDING

Grand Canyon Trust v.
U.S. Bureau of
Reclamation, 623 F.
Supp. 2d 1015 (D.
Ariz. 2009)

DOI - BurRec

WIN Plaintiffs argued that BurRec should have prepared an EIS for a 2008
Experimental Plan for Glen Canyon Dam. The court found that the EA was
adequate and that an EIS was not required: (1) the explanation for use of a
particular analysis period was sufficient, particularly given that an EAis to be a
concise public document; (2) elimination of certain alternatives from detailed
analysis was "not unreasonable” given the narrowly circumscribed purposes of the
2008 Experimental Plan; (3) there is no minimum number of alternatives that
must be addressed; (4) there is a 6-year statute of limitations in which to bring
NEPA claims under the APA so plaintiffs could not challenge the adequacy of a
1995 EIS from which the EA was tiered; (5) plaintiff waived arguments that is
should have raised in its comments on the Draft EA; (6) disagreements by other
federal agencies do not render an EA invalid; and (7) mere disagreement with a
project or the existence of information supporting an opponent’s view do not
render a project “highly controversial” for purposes of NEPA.

Delaware Audubon
Society v. Secretary of
the Department of
the Interior, 612 F.
Supp. 2d 442 (D. Del.
2009)

DOI - FWS

LOSS Plaintiffs challenged DOI approval of cooperative farming and farming with
genetically modified crops on the Prime Hook National Wildlife Refuge in
Delaware. The court granted summary judgment in favor of plaintiffs, finding that
the agency violated NEPA by approving the action without preparation of an EA or
EIS. "The defendants do not contest that, starting in 2003, they allowed
genetically modified crops to be planted on Prime Hook. They also do not contest
that their own biologists determined that these activities posed significant
environmental risks to Prime Hook, including biological contamination, increased
weed resistance, and damage to soils. Nonetheless, the record reflects that the
defendants did not conduct any NEPA environmental assessments, make any
compatibility determinations, or prepare any environmental impact statements to
assess the impact of these activities on Prime Hook. Because there is no genuine
issue of material fact that the defendants allowed farmers to grow genetically
modified crops on Prime Hook without first preparing either an environmental
assessment or an environmental impact statement, the court concludes that the
defendants violated the NEPA as a matter of law.

Friends of Animals v.
Salazar, 626 F. Supp.
2d 102 (D.D.C. 2009)

DOI - FWS

WIN Court held that plaintiffs had no standing for their NEPA claims because they
had no particularized injury. Plaintiffs bear the burden of establishing the three
elements of standing: (1) injury in fact, (2) a causal connection between the injury
and the challenged conduct, and (3) it must be "likely" that the injury will be
redressed by a favorable decision. A plaintiff alleging a procedural injury must
show that the government act performed without the procedure in question will
cause a distinct risk to a particularized interest. Plaintiffs failed to meet this
requirement.

Wild Fish Conservancy
v. Kempthorne, 613 F.
Supp. 2d 1209 (E.D.
Wash. 2009)

DOI - FWS

WIN Court held that a categorical exclusion was appropriate for the operation of
the Leavenworth National Fish Hatchery, finding that the action was categorically
excluded and exempt from NEPA. "Courts do not apply NEPA to federal actions
that merely maintain the status quo...In addition, the routine maintenance of an
ongoing, pre-NEPA project does not trigger NEPA's requirements.”
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Center for Biological DOI - FWS WIN Court held that the challenged EA/FONSI was adequate for FWS 5-year

Diversity v. regulations under MMPA authorizing non-lethal "take™ of polar bears and Pacific

Kempthorne, 588 F.3d walrus. Plaintiffs argued that an EIS should have been prepared to address "highly

701 (9th Cir. 2009) uncertain or involve unique or unknown risks." Court reiterated that CEQ
regulations do not require an EIS anytime there is uncertainty, but only if the
effects of the project are "highly uncertain." Here, the agency made reasonable
predictions on the basis of prior data. Although the spector of climate change
made the agency's prediction less certain, such uncertainty is not "high" but
rather is "that quotient of uncertainty which is always present when making
predictions about the natural world."”

Central Delta Water DOI - FWS WIN Challenge to an NOI as a final agency decision to proceed with the NEPA

Agency v. U.S. Fish process before the project had been developed. Court dismissed the claim

and Wildlife Service, because there was no final agency action. The court recognized that several steps

653 F. Supp. 2d 1066 remained in the NEPA process (draft EIS, public comment period, final EIS) during

(E.D.Cal. 2009) which the alleged defects could be cured.

Dallas v. Hall, 562 DOI - FWS WIN FWS prepared an EA/FONSI for the creation the Neches Wildlife Refuge in

F.3d 712 (5th Cir.
2009)

East Texas and proceeded to set an acquisition boundary for the refuge and
accept a conservation easement within that boundary. These actions precluded a
reservoir the City of Dallas and the Texas Water Development Board (TWDB) had
proposed for the same site. The City and TWDB sued in federal district court
claiming that the EA was flawed and that an EIS should have been prepared. The
Court of Appeals affirmed the lower court ruling dismissing plaintiffs' claims and
issuing a summary judgment in favor of FWS. With respect to plaintiffs' claims
regarding the alternatives analysis, the court stated that "An EA must discuss
alternatives to the planned action, but need not discuss all proposed alternatives.
The range of alternatives that the [agency] must consider decreases as the
environmental impact of the proposed action becomes less and less substantial.
Sierra Club, 38 F.3d at 803; see also Highway J Citizens Group v. Mineta, 349 F.3d
938, 960 (7th Cir. 2003) (“When . . . an agency makes an informed decision that
the environmental impact will be small . . . a less extensive search [for
alternatives] is required.”). The rejection of even viable and reasonable
alternatives, after an appropriate evaluation, is not arbitrary and capricious. See
Miss. River Basin Alliance v. Westphal, 230 F.3d 170, 177 (5th Cir. 2000). Although
plaintiffs argued that FWS was required to consider an alternative that would
allow the refuge and the reservoir to coexist, in the EA, FWS had noted that it was
unable to evaluate fully any such dual proposal, since plans for the reservoir were
“speculative in the short-term, . . . not definitive in scope or purpose, and . . . far
beyond the planning horizon for the refuge proposal (i.e., 20 years).” The court
concluded that the record revealed no alternative that allowed construction of the
reservoir and served FWS’ goal of preserving the bottomlands and wetlands of the
Upper Neches and FWS had concluded that the project would have no significant
environmental impact. Under these circumstances, the range of alternatives was
reasonable. The court also rejected plaintiffs’ claim that the EA should have
analyzed the effect of establishing the refuge on the City’s water supply and urban
planning process, given projected population growth. "Plaintiffs do not cite to any
authority for the proposition that an agency must account for the effects on a
municipal water supply of precluding a proposed but as-yet-nonexistent water
source. Further, the effects of establishing the refuge, and thus precluding the
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reservoir, are highly speculative and cannot be shown to be the proximate cause
of future water shortages in Dallas.” The court also rejected the argument that
FWS had relied on old data (from an EA first prepared in 1988). "In this case much
of the data in the EA was lifted from the earlier EA prepared in 1988. The City and
TWDB note that there has been degradation of the site and that a significant
portion of the Upper Neches bottomland hardwoods have been cleared. However,
the City and TWDB have not shown that this information was so flawed that it
precluded assessment of reasonably foreseeable impacts. ...Undoubtedly, were a
plaintiff to show that a site had become so degraded—for example, by substantial
clearcutting of the bottomland hardwoods such that it would not support
migrating waterfowl even if protected—such a showing may well render the
decision to rely on older data arbitrary within the meaning of NEPA. No such
showing has been made in this instance."” The court also noted that the
establishment of a boundary involved no change to the physical environment and
that if FWS proposed to take action such as removing non-native tree species,
another EA or an EIS may be required.

San Luis Valley
Ecosystem Council v.
U.S. Fish and Wildlife
Service, 657 F. Supp.
2d 1233 (D. Colo.
2009)

DOI - FWS

LOSS Plaintiffs alleged that the EA/FONSI prepared by FWS for mineral exploration
in the Baca National Wildlife Refuge in Colorado was inadequate and sought a
preliminary injunction. In granting the injunction the court held that plaintiffs
were likely to prevail on the merits. FWS had argued that the activities to be
undertaken by the mineral rights owner (Lexam) did not amount to a "federal
action" and therefore did not trigger NEPA requirements. The court found the
plaintiffs were likely to prevail in their argument that NEPA was triggered, saying
that sufficient federal control exists where the U.S. has surface rights and granted
access to the surface estate to the mineral rights owner. The court cited Colorado
law, under which a surface owner has the legal right to determine how, where,
and when mining can occur and ensure that the surface use is reasonable. With
respect to the EA that was prepared, the court also held that plaintiffs were likely
to prevail in their argument that mitigation measures (on which the FONSI was
based) were not developed or evaluated for efficacy. Moreover, the objectives of
the project which are key guidelines for deciding whether an agency has
considered all reasonable alternatives were framed narrowly, which meant that
the result was practically pre-determined.

Center for Biological
Diversity v. U.S.
Department of the
Interior, 563 F.3d 466
(D.C. Cir. 2009)

DOl - MMS

WIN (on NEPA claims) Plaintiffs challenged DOI's proposed expansion of leasing
areas within the Outer Continental Shelf (OCS) for offshore oil and gas
development in the Beaufort, Bering, and Chukchi Seas off the coast of Alaska,
arguing that the leasing program violates NEPA because it does not take into
account the effects of climate change on OCS areas and the Leasing Program’s
effects on climate change and because Interior approved the leasing program
without conducting sufficient biological baseline research for the three Alaskan
seas and further failed to provide a research plan detailing how it would obtain
this baseline data before the next stage of the program. However, the court found
that, because of the multiple stage nature of the leasing program, plaintiffs' claims
were not yet ripe for review. "This court’s decision in Wyoming Outdoor Council v.
United States Forest Service, 165 F.3d 43 (D.C. Cir. 1999), is instructive here. In
Wyoming Outdoor Council, the court was faced with a NEPA challenge to a multi-
stage on-shore leasing program similar to the Leasing Program at hand. The
Wyoming Outdoor Council petitioners argued that the Forest Service violated
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NEPA because it approved an oil-and-gas leasing program without first
determining whether an adequate site-specific environmental review had been
performed. As here, the petitioners’ challenge in Wyoming Outdoor Council was
brought at the early stage of the program that involved only 'the identification
and mapping of areas that might be suitable for leasing." Id. at 45. The court
dismissed the petitioners’ NEPA challenge as unripe, finding that an agency’s
NEPA obligations mature only once it reaches a ‘critical stage of a decision which
will result in ‘irreversible and irretrievable commitments of resources’ to an action
that will affect the environment.’ Id. at 49 (quoting Mobil Oil Corp. v. FTC, 562
F.2d 170, 173 (2d Cir. 1977)). In the context of multiple-stage leasing programs,
we ultimately held that 'the point of irreversible and irretrievable commitment of
resources and the concomitant obligation to fully comply with NEPA do not
mature until leases are issued.” Wyoming Outdoor Council, 165 F.3d at 49.
Applying this reasoning here, Petitioners’ NEPA challenges are not ripe for review.
At the point that Petitioners filed their petitions, Interior had only approved the
Leasing Program at issue. No lease-sales had yet occurred. The Leasing Program
here had therefore not yet reached that “critical stage” where an 'irreversible and
irretrievable commitment of resources' has occurred that will adversely affect the
environment.”

Brady Campaign to
Prevent Gun Violence
v. Salazar, 612 F.
Supp.2d1 (D.D.C.
2009)

DOI - NPS

LOSS Court issued a preliminary injunction for the application of a categorical
exclusion to a final rule promulgated by DOI, allowing persons to possess
concealed, loaded, and operable firearms in national parks and wildlife refuges in
accordance with state laws. In applying the "four-factored standard [for granting
preliminary injunctive relief], district courts may employ a sliding scale under
which a particularly strong showing in one area can compensate for weakness in
another.... Accordingly, [i]f the showing in one area is particularly strong, an
injunction may issue even if the showings in other areas are rather weak.™
Turning to the strength of the merits of the plaintiff's case, the court recognized
that "[a]gencies must comply with the procedural requirements of NEPA, and the
decision to forego production of an EIS or EA in favor of a categorical exclusion is
subject to judicial review under the arbitrary and capricious standard of review."
The court agreed with plaintiffs that the DOI’s Decision Memorandum reflected "a
significant misunderstanding of the obligations imposed by NEPA. Under that
statute, the DOI was required to take a “hard look” at the environmental
consequences of the Final Rule before its implementation. ...This burden is greater
than simply examining whether environmental impacts are authorized by the Final
Rule — the DOI was required to consider all direct, indirect, and cumulative
impacts that were foreseeable as a result of the Final Rule....Rather than
performing an evaluation to ascertain the extent of any foreseeable
environmental impacts, the DOI simply assumed there were none because the
Final Rule did not authorize any impacts.” The court did reject plaintiffs' argument
that the agency was required to solicit public comment on its application of a
categorical exclusion.
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River Runners for DOI-NPS WIN Court held that the NPS Colorado River Management Plan EIS was adequate

Wilderness v. Martin,
574 F.3d 723 (9th Cir.
2009)

to support a decision regarding continued use of motorized rafts in Grand Canyon
National Park. The court reiterated that judicial review of an environmental
impact statement is “extremely limited” and that a court should evaluate such a
statement only to determine whether it “contains a reasonably thorough
discussion of the significant aspects of the probable environmental consequences”
of the challenged action. A court “need not fly-speck the document and hold it
insufficient on the basis of inconsequential, technical difficulties, but will instead
employ a rule of reason.” The court declined to invalidate the challenged EIS
because it found the plaintiffs provided no factual basis for their argument that
information was not accurate or scientific and no record citations or analysis for
impacts they say should have been considered cumulatively.

U.S. Department of Transportation

City of Las Vegas v. DOT - FAA WIN Court found FAA EA/FONSI adequate for approving the modification of the
Federal Aviation departure route at McCarran International Airport, holding that the FAA was not
Administration, 570 required to issue a supplemental draft EA because subsequent modifications were
F.3d 1109 (9th Cir. not significant. “An SEA is only required, however, when the environmental

2009) impact is significant or uncertain and the EA/FONSI is no longer valid.”

Natural Resources DOT - FAA WIN Plaintiff environmental groups sought review of an FAA order approving the

Defense Council v.
Federal Aviation
Administration, 564
F.3d 549 (2d Cir.
2009)

relocation of the Panama City-Bay County International Airport to a new site in
Bay County, Florida. Plaintiffs argued that the FAA's EIS failed to adequately
evaluate alternatives, to consider the indirect and cumulative effects of the
proposed project in its comparison of alternatives, and to disclose scientific
evidence indicating that mitigation efforts will likely not succeed in offsetting the
loss of wetlands. Plaintiffs also argued that the FAA should have prepared a
supplemental EIS evaluating the impact of the proposed airport on the
endangered ivory-billed woodpecker which was sited in the area after issuance of
the ROD. The court rejected each of these arguments. First, it concluded that the
FAA had not abused its discretion in declining to consider alternatives that would
affect Florida Class Il waters which Florida Department of Environmental
Protection considered unacceptable. The court noted that NEPA does not require
discussion of alternatives that could only be implemented after significant
changes in government policy or legislation. In addition, the court rejected
plaintiffs’ contention that the FAA arbitrarily limited the geographic scope of its
alternatives analysis to Bay County and noted that plaintiffs had not identified any
alternative sites outside Bay County in their comments on the Draft EIS. Similarly,
the court rejected the argument that the FAA had failed to address the cumulative
impacts of state highway projects because the FAA had no actual knowledge of
the planned projects and the plaintiffs did not bring it to their attention. While the
agency has the primary responsibility to ensure it complies with NEPA, persons
challenging an agency's compliance must structure their participation so it alerts
the agency to the parties’ position and contentions in order to allow the agency to
give the issues meaningful consideration. The court also found that the FAA's
cumulative impact study areas were based on a consideration of drainage basins,
Sector Plan boundaries, census boundaries, noise contours, drive time contours,
and consultation with other agencies. "This is sufficient for us to conclude that
[FAA's] delineation of the cumulative impact study areas was not arbitrary and
capricious.” With respect to mitigation, the court declined to engage in a "battle
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of experts regarding the likelihood of success of the Sponsor's mitigation
program" because "our role is not to resolve scientific disputes.” Because the FEIS
included a "thorough discussion of mitigation measures,"” the court concluded that
it complied with NEPA. Finally, with respect to whether the FAA was required to
issue a Supplemental EIS, the court noted that it prepared a Biological Assessment
to consider the proposed airport project on the endangered woodpecker and
submitted it to FWS. FWS concurred in the conclusion that the airport may affect
but was not likely to adversely affect the woodpecker. On that basis, the FAA
decided not to prepare a Supplemental EIS. The court concluded that the record
demonstrated that the FAA had taken a hard look at the new information related
to the woodpecker.

Independent Agencies

California Trout v.
Federal Energy
Regulatory
Commission, 572 F.3d
1003 (9th Cir. 2009)

FERC

WIN Court found that FERC could deny plaintiffs late-intervention status because
the issuance of an EA instead of an EIS did not give plaintiffs good cause for
intervention. Although NEPA does not require federal agencies to assess, consider,
and respond to public comments on an EA to the same degree as it does for an
EIS, "an agency must permit some public participation when it issues an EA."
Although the court has not stated what kind of public participation is required to
meet NEPA standards, it has held that a complete failure to involve or even inform
the public about an agency's preparation of an EA would violate NEPA regulations.
"But neither enabling the public to comment nor providing the public with
sufficient information to elicit informed responses requires intervention.
Nonparties to the Commission’s proceedings are not prevented from commenting
on proposed actions or receiving information about the Commission’s decisions.
Instead, non-parties are simply unable to challenge the Commission’s final
decision in court. In this case, the Commission fully satisfied the participation
standards we have sublimated from NEPA’s implementing regulations” by
circulating a draft EA and soliciting public comments.

Jackson County, North
Carolina v. Federal
Energy Regulatory
Commission, 589 F.3d
1284 (D.C. Cir. 2009)

FERC

WIN Local county challenged the adequacy of an EA/FONSI for utility's application
to surrender its license for a hydroelectric project and to remove the project's
dam and powerhouse. As a preliminary matter, the court held that the plaintiff
county had standing because it had alleged a sufficient injury in fact (threatened
physical destruction of property within its borders that will substantially alter the
county's geography by converting a dammed lake into a free-flowing river.
Addressing the merits of the case, the court found that FERC had not improperly
segmented its review of projects. The projects were geographically distinct and a
decision on one would not trigger a decision on the others. Moreover, the EAs
adequately assessed the cumulative impacts of all of the projects. The court also
rejected plaintiff's argument that FERC should have considered alternatives other
than license surrender and dam/powerhouse removal. However, "given [the
utilities’] express desire to surrender its license, any alternative predicated on the
company's receiving a new license is not feasible and merits no further
consideration.”
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Piedmont
Environmental
Council v. Federal
Energy Regulatory
Commission, 558 F.3d
304 (4th Cir. 2009)

FERC

LOSS Two state utilities commissions and two community interest organizations
petition for review of several rulemaking decisions made by the FERC in
connection with FERC’s implementation of the new § 216 of the Federal Power
Act (FPA). The regulations specified the content of permit applications under §
216(b).The court agreed with "FERC’s determination that it was not required to
prepare an environmental assessment or an environmental impact statement in
connection with its issuance of procedural regulations dealing with the content of
permit applications under § 216 of the FPA." Specifically, the court found that a
programmatic EIS was not required because "FERC does not have information
about the ultimate geographic footprint of the permitting program. Without such
information a programmatic EIS would not present a credible forward look and
would therefore not be a useful tool for basic program planning." In addition, "we
conclude that FERC’s rules, which require individual project applications, are not
designed to segment the overall program in order to constrict environmental
evaluation.” The court noted that "[o]nce FERC receives a permit application, it
will be required under NEPA to assess the environmental effects of the project.
The assessment will likely prompt the preparation of an EIS or an EA." However,
the court concluded that FERC did violate CEQ regulations when it failed to consult
with CEQ before amending its NEPA-implementing regulations to cover § 216
permit applications. "We therefore vacate the amendments to the NEPA
regulations and remand for FERC to engage in the required consultation with the
CEQ." In doing so, the court rejected FERC's argument that the regulations were
issued to implement § 216 of the FPA, not NEPA (although the regulations were
amendments to FERC's NEPA regulations) and the argument that agencies were
only required to consult with CEQ when the agency develops its initial NEPA-
implementing regulations. The court dismissed, without prejudice, because it is
not ripe, the challenge to the content of the amendments (which were vacated) to
FERC’s NEPA-implementing regulations.

Friends of Tims Ford
v. Tennessee Valley
Authority, 585 F.3d

955 (6™ Cir. 2009)

TVA

WIN The Court of Appeals affirmed the district court's decision to dismiss the
action without prejudice because plaintiff failed to demonstrate standing to bring
the case. Plaintiff was challenging a TVA decision regarding the development of a
reservoir as violating NEPA by issuing a procedurally deficient EIS and failing to
prepare a supplemental EIS. Before reaching the standing issue, the court
addressed TVA's claim that the plaintiff's failure to comment or object to the
selection of the alternative after the issuance of the Final EIS precluded a
challenge to it. The court disagreed: "Contrary to TVA’s contention, failure to
object or comment on a selection during administrative proceedings does not
automatically preclude one from challenging the selection. Neither NEPA
itself...nor the CEQ regulations ... expressly limit judicial review of final agency
action to those who preserved their appellate rights through public comment. ...
Additionally, as the Supreme Court found in Dep’t of Transp. v. Pub. Citizen, 541
U.S. 752, 765 (2004), 'the agency bears the primary responsibility to ensure that it
complies with NEPA . . . and . .. an EIS’ flaws might be so obvious that there is no
need for a commentator to point them out specifically in order to preserve its
ability to challenge a proposed action.’ TVA has not shown why, nor are we
persuaded that, the development of the Reservoir in the face of a deficient
FEIS/LMDP was not so obvious that FTF needed to comment to preserve its right
to appeal.” The court also concluded that plaintiff's action was not barred by the
statute of limitations. Judicial review of NEPA actions is granted through the APA,

28




2009 NEPA Cases

CASE NAME /
CITATION

AGENCY

DECISION / HOLDING

an APA complaint for review of an agency action is a "“civil action™ within the
meaning of 28 U.S.C. 2401(a), and is governed by a 6-year statute of limitations.
Here, the ROD was issued on October 28, 2000, and plaintiff filed its action on
October 27, 2006, just before the expiration of the applicable statute of
limitations. With respect to standing, the court stated that "whether FTF has
adequately alleged a procedural injury in fact turns on whether the FEIS/LMDP fell
below the standard required to comply with NEPA’s procedural requirements and
is linked to a concrete harm asserted by one of FTF’'s members that is connected
to a proposed action. ...FTF has failed to adequately plead a procedural injury,
because it has failed to connect the procedural harm alleged in its complaint — the
creation of a new land use classification in the FEIS without an environmental
assessment, resulting in uninformed-rather than unwise—agency action” in
violation of NEPA — to specific harm threatening particular FTF members."

New Jersey
Department of
Environmental
Protection v. U.S.
Nuclear Regulatory
Commission, 561 F.3d
132 (3rd Cir. 2009)

USNRC

WIN The issue presented by this appeal is whether NRC, when it is reviewing an
application to relicense a nuclear power facility, must examine the environmental
impact of a hypothetical terrorist attack on that nuclear power facility. The New
Jersey Department of Environmental Protection (NJDEP) contends that NEPA
requires the analysis of the impact of such an attack for the relicensing of the
Oyster Creek Nuclear Power Station. NRC concluded that terrorist attacks are “too
far removed from the natural or expected consequences of agency action” to
require an environmental impact analysis and that, in any event, it had already
addressed the environmental impact of a potential terrorist act at Oyster Creek
through its Generic Environmental Impact Statement and site-specific
Supplemental Environmental Impact Statement. The court agreed with NRC and
dismissed the litigation. NRC’s “Generic Environmental Impact Statement for
License Renewal of Nuclear Plants” (GEIS) addresses issues that are common to all
nuclear plants. These have been designated “Category 1” issues. Of particular note
here, the GEIS reviews the risk of sabotage to nuclear power plants. NRC has
determined from this review that the risk is small and is provided for in the
consideration of internal severe accidents. The court rejected NJDEP's claim on
two grounds. "First, NJDEP has not shown that there is a 'reasonably close causal
relationship’ between the Oyster Creek relicensing proceeding and the
environmental effects of a hypothetical aircraft attack. Accordingly, such an attack
does not warrant NEPA evaluation. See DOT v. Pub. Citizen, 541 U.S. 752, 767
(2004); Metro. Edison Co. v. People Against Nuclear Energy, 460 U.S. 766, 774
(1983). Second, the NRC has already considered the environmental effects of a
hypothetical terrorist attack on a nuclear plant and found that these effects would
be no worse than those caused by a severe accident. NJDEP has not provided any
evidence to challenge this conclusion and has not demonstrated that the NRC
could undertake a more meaningful analysis of the specific risks associated with
an aircraft attack on Oyster Creek.

New York v. U.S.
Nuclear Regulatory
Commission, 589 F.3d
551 (2d Cir. 2009)

USNRC

WIN Petition for review of a decision of the NRC denying rulemaking petitions
filed by Massachusetts and California. Court held that the NRC gave due
consideration to the relevant studies concerning the rulemaking petitions, and the
court must defer to NRC's expertise in determining the proper risk level associated
with the storage of nuclear material in spent fuel pools. States petition to review
the NRC’s decision was denied. The states had filed rulemaking petitions asking
NRC to reverse its 1996 Generic Environmental Impact Statement, which found
(among other things) that spent fuel pools at nuclear power plants do not create a
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significant environmental impact within the meaning of NEPA. The renewal of a
license for a nuclear power plant is a major action requiring an EIS under NRC
regulations. An EIS for license issuance and renewal at nuclear power plants
covers both generic and plant-specific environmental impacts. The NRC has
decided that these two kinds of impacts are to be treated separately. Category |
impacts are those that: 1) are common to all nuclear power plants; 2) can be
assigned a uniform significance level of small, moderate, or large (even if the
impact is not precisely the same at each plant); and 3) do not require plant-
specific kinds of mitigation. Category Il impacts require site-by-site evaluation.
Since Category | impacts are common to each license renewal, NRC produced a
Generic Environmental Impact Statement (“GEIS”) that applies to these common
issues. The GEIS, combined with a site-specific EIS, constitutes the complete EIS
required by NEPA for the major federal action of a plant’s license renewal. NRC
classifies on-site storage of spent fuel in pools as a Category | issue that causes a
small environmental impact. Massachusetts and California contended that the
information in their rulemaking petitions showed a greater risk of fire from this
source than previously appreciated, and that therefore the environmental impact
should no longer be discounted as small; they further contended that the risk
should be evaluated plant-by-plant (rather than be considered within Category I).
New York and Connecticut supported these original petitions. NRC considered
both petitions together, and concluded that its initial determination was correct.
The states challenged NRC's decision in federal court. Although an agency
decision to deny a rulemaking petition is subject to judicial review, that review is
“extremely limited and highly deferential.” To deny review of a rulemaking
petition, a court typically need do no more than assure itself that an agency’s
decision was “reasoned,” meaning that it considered the relevant factors. "NRC
had already analyzed most of the studies submitted in connection with
Massachusetts and California’s petitions; the petitioners simply disagree with the
NRC’s interpretation of those studies. Massachusetts and California did submit
one study that the NRC had not previously considered; but the NRC--having
examined this study in considering whether to grant the petitions--concluded that
it was not as accurate as the studies on which the NRC had previously relied.
These are technical and scientific studies. ‘Courts should be particularly reluctant
to second-guess agency choices involving scientific disputes that are in the
agency’s province of expertise. Deference is desirable.” The States also contend
that the risk of a spent fuel pool fire must be a Category Il rather than a Category |
risk, because the risk is affected by mitigation that varies from plant to plant. "It is
true that the NRC relies in part upon mitigation at nuclear power plants...to
conclude that the risk of an accidental or terrorist-caused fire in the pools is
uniformly low. However, the NRC has mandated that these mitigation tactics be
implemented at all nuclear power plants.... An agency may take into account
attempts to mitigate an environmental impact when determining that an
environmental impact is small enough to not require an EIS, so long as the
effectiveness of the mitigation is demonstrated by substantial evidence." Thus,
the court concluded that "NRC’s decision denying the rulemaking petitions was
reasoned; it considered the relevant studies, and it took account of the relevant
factors. We therefore must conclude that the agency acted within its broad
discretion.”
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Public Citizen v. USNRC WIN The court found that an NRC EA/FONSI for a rule pertaining to industrial

Nuclear Regulatory
Commission, 573 F.3d
916 (9th Cir. 2009)

sabotage against nuclear power reactors was adequate. With respect to
alternatives, the court stated that NRC acted within its discretion to conclude that
air-based threats were beyond the scope of the Design Basis Threat (DBT) rule and
that it was unnecessary for NRC to consider that decision as an alternative course
within the scope of the rule. "We decline to ... create a rule that ignores
reasonable boundaries in the scope of an EA alternative action analysis. The
Commission did not merely select among a range of options, but instead
determined air-based threats were not properly addressed by the DBT rule.” The
court also concluded that NEPA did not require an evaluation of terrorist attacks
because “the consequences of a terrorist attack cannot be said to be ‘an effect’ of
this rule, and analyzing the effects of a terrorist attack would be speculative at
best.” Further, the court stated because plaintiffs had not identified an effect of
the revised DBT rule that “may cause significant degradation of some human
environmental factor,” no EIS was necessary. In fact, "an EA or an EIS is not
necessary for federal actions that conserve the environment,” citing Douglas
County v. Babbitt, 48 F.3d 1495, 1505 (9th Cir.1995).
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